SurrEME CoURT of the United States. - 321

a. ORDERED, That procefs of fubpana iffuing out of this
Qourt, in any fuit in Equity, fhall be ferved on the Defendant
fixty days befere the retusn day of. the faid procefs : and, fur-
ther, that if the Defendant, on fuch fervice of the fubpena, thall
not appear at the return day contained therein, the complainant
fhall be at liberty to proceed ex parte. :

Lewis. then obferved, that the fubpeena in this cafe, had been
iflued on the fame principles ; but as the orders could only ope-
Tate in futuro, he thought it beft to withdraw his motion for a
diftringas, and to pray that an alias fubpaena . might be award-
ed ; which was, accordingly, done. ' :

_WIscART, ¢t al. Plaintiffs in Error, verfus Davcny, De-
Co fendant in Error.

RROR to the Circuit for the Virginia Diftri&. The
original proceeding was on the Equity fide of the Court
below, where the Defendant in Error had filed abill, charging
Adrian Wifeart and Auguftine De Neufville, Co-partners, with
having fraudulently conveyed all their eftate, real and perfonal,
by three feparate deeds, to Peter Robert De Neufuille (who
was alfo made a Defendant to the bill) with a view to prevent
the Complainant’s recovering the amount of a decree, which he
had formerly obtained in another fuit againft them. The an-
{wers averred the conveyances to be made bona fide, and for a
valuable confideration ; but after a full hearing of the cafe, the
Circuit Court (confifting of Judges IREDELL and GRIFFIN)
delivered the following opinion: ¢ That the deeds filed as ex-
hibits in this caufe, one dated on the goth of May, 1793, convey-
ing the goods and chattels in the fchedule thereunto annexed,
to the Defendant P, R. D¢ Neuf'z;illz ;---another dated on the
17th of the fame month, conveying the {laves therein mention-
ed, to the faid P. R. De Neufuville ;---and another, dated on the
aoth day of the fame month, conveying to him the land therein
mentioned, are fraudulent, and were intended to defraud the
complainant, and to prevent his obtaining fatisfation for a juft
demand ; that the faid P. R. D¢ Neufuvillewas a party and pri-
vy to the fraud aforefaid ; and that the faid Deeds were void as
to the Complainant: Whereupon it is decrcad and ordered,
Vou. 111, Te that
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1796, that the faid Deeds be by him, the faid P. R. D¢ Neufville, deli-
A~ vered to- the Clerk of this Court, to be cancelled ; that when
thereunto required, he deliver up to the Marfhall of this Court,
fo much of the perfonal property in the faid Deeds mentioned,
-or either of them, as is now in his hands or pofleflion, to the end
that the Complainant may have an execution thereon; that he
do account before one of the Commiffioners of this Court for
the. value of all the perfonal property mentioned in the faid
Deeds, or either of them, which he fhall not be able to deliver
up, from having difpofed thereof, or from any other caufe, And
it is further ordered, that the Defendants pay to the Complain-
ant his cofts by him expended in the profecution of this fuit.”
" The record being returned containing the above Decree, at
large, and all the pleadings, and depofitions, and examinations,
produced and taken in the caufe, the .difcuflion, by Inger(oll,
for the Defendant in error, and by Lee and Du Ponceau for the
Plaintiff, involved thefe confidertions,—W hether a ftatement of
facts by the Circuit Court was in any cafe conclufive? And
whether the Decree, in the prefent cafe was fuch a ftatement
of falts as the law contemplated !* ‘ )
For the Defendant in error. T'he Court may ftate the cafe, in
conformity tothe A& of Congrefs (Juds A& f. 19. 1 wol. p.60.)
by merely fending forward the evidence, 1In Talbot v. Fanfon,
ant, p. 138, in not. and Hills et ak v. Rofs ant.p. 184. there was no
ttatement by the Circuit Court, and the queftion now agitated
was ftarted ; but the Counfel, in deference to what feemed to
be the opinion of the Bench, waved the objettion, and preceed-
ed upon the evidence at large, as tranfmitted with the record.
The prefent cafe turns upon the point, whether the execu-
tion of certzin Deeds was, or was not, fraudulent ! but, fure-
ly, the Deeree of the Circuit Court, declaring the execution to
be fraudulent, is not a ftatement of the falts, but an inference
of law arifing from the fa&ts, 1t muft have been the defign of
the Legiflature to feparate the fact from ‘the inference; ‘other-
wife this court would be precluded from examining on appeal,
the jufkice of the inference, compared with the faéls, from
which it had been drawn by an inferior tribunal, The flate-
ment called for by the A&, may, indeed be likened to a fpecial
verdict, where the Jury afcertain the facts, and the Judges de.
cide the law arifing from them; and it cannot be denied, that
a queftion of fraud, or not, is a queftion of law, the refult of

* IreveyL, Suflice. The Court below did not intend that the Decree
in this cafe fhould have the fyrce of a ftatement of faéts, but tranfmitred
the record according to its prefent form, merely in compliance with the
precedents eftabithed in other circuits.  This oral declaration, however,
gan have no effect to expound the record 3 nor to influence the final"
Jjudzment npw to be prongunced, ) ' '
) ' the
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the circumftances of each particular eafe; and everyfuitor is
entitled by the Conftitution to have it re-examined in this
Court. 1 Burr. 396. 484.%  Every equivocal fact may be ex-
plained by circumftances ; and thofe circumftances fhould ap-
pear wherever the fa&t is to be made the ground of a judicial
decifion. But here the Decree not only ftates the general re-
fult that the Deeds were fraudulent, but that they were made
with a view to defeat and defraud a juft creditor, without fpe-
cifying by what evidence the fraudulent intention was afcer-
tained. If it was only giving a preference to another bona fide
creditor, the A& could not be.deemed fraudulent; and this

Court ought not to be bound by the conftrution of an inferior .

Court, as to that point, but fhould exercife their own judg-
ment upon a knowledge of all the faéts. The Decree, tacrefore,
ought not in any cafe to be deemed conclufive ; and in this cafe,
at all events, it is not fuch a ftatement as the law contemplates,
but the ftatement, on which the caufe is now to be taken up,
muft be that which, reciting the evidence and exhibits, is ex-
prefsly called a ftatement, and as fuch is fubfcribed by the Judge.
- For the Plaintiff in errer. There is no precedent to bind
the decifion of the Court; and, therefore, the genuine expo-
fition of the att of Congrefs is to be fought as the only guide
on this occafion. T'wo things are included in the record—
tft. The Pleadings and Decree; and 2d. The Statement
of the evidence. Now, the A& of Congrefs (/. 18.) exprefs-
ly fpecifies the firft of thefe as one of the three modes, by which
the Circuit Court fhall caufe the faéts on which they found
their Decree fully to appear. The other modes of ftating a
cafe by agreement of the parties, or, if they difagree, by an a&
of the Court, are merely alternatives to be adopted when the
other is ineffetual; and as, in the prefent inftance, the plead-
ings and Decree fully thew all the faéls, on which the Court
formed their judgment, all thatis fuperadded is unneceffary and
unauthorifed. Befides, to ftate a cafe, and to furnith an abftra&
~of the evidence, are certainly things of a- very diftinét and dif-
tinguithable nature.  In no cafe does the law require an abridge-
. ment of tetimony ; and in this cufe it is obvious that the law
requires the fact to be ftated, and not the evidence of the fact.
‘Even, indeed, in the inftance of a fpecial verdié, if the Jury
. ftate the evidence of the fa@, and do not find the faét itfelf, the
Court will difregard it; and here, independent of the Decree,
no fa& is found, but merely an abftra& of the evidence is certi-
fied by the Court.  Thhe fa& eftablithed by the evidence was

* Cuase,Yufli.e. Fraud is fometimes a matter of fact, fometimes a
queftion of law, and fometimes both: But whenever the quo animo is
the gitt of the inquiry, it is always a queftion of fact.

fraud ;

1796.
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1796. fraud; and the Decree dire&ted the fraudulent deeds to be can-
) celled: In this there can certainly be no error in law. Fraud

is, indeed, 2 matter to be tried by a Jurv; if the jurifdiGtionis
ever changed, it muft either be the effcl of pofitive law, or the
a& of the jury themfelves; and the queftions of fraud or not
had been previoufly fubmitted to a jury in the very authorities
cited from 1 Burr. 396. 384. Suppole this cafe had been (as
it might have been) fubmitted to a jurér, and they had pronoun-
ced the Deeds to be fraudulent, the Court could not for that
caufe afterwards interfere to reverfe the judgment, as a jury has
exclufive power upon the queftion of fact.  The pleadings and
Decree, then, ftate the fa&, and if after fuch a ftatement the ab-
ftract of the evidence could not be judicially fubmitted to this
Court, the Court will difregard the abftract, though it is trans~
mitted, as an appendage, with the record.

EvLsworTH, Chief Fuftice. The queftion, how far a ftate-
ment of falts by the Circuit Court is conclufive, having been
already argued in another caufe*, we are prepared to give an
opinion upon that point ; but will referve for further confidera-
tion, the objef¥on, that the prefent decree is not fuch a ftate-
ment of faéts, as the law contemplates. :

If caufes of equity or admiralty jurifdition are removed hi-
ther, accompanied with a ftatement of falls, but without the
evidence, it is well; and the ftatement is conclufive as to all
the faéls, which it contains. This is unanimoufly the opinion
of the court. '

If fuch caufes are removed with a ftatement of the facts, and
alfo with the evidence ;—ilill the ftatement is conclufive, as to
all the fa@s contained in it.  This is the opinion of the court;
but not unanimoufly.

WirsoN, Fuflice. 1 confider the ruleeftablifhed by the fe-
cond propofitionto be of fuch magnitude, thatbeing in the mi-
nority on the decifion, I am defirous of ftating, as briefly as
I can, the principles of my diflent.

The decifion muft, indeed, very materially affeét the jurif-
diion of all the courts of the United States, particulary of the

‘Supreme Court, as well as the general adminiftration of juf-

tice. It becomes more highly important, as it refpeéls the
rights and pretenfions of foreign nations, who are ufually in-
terefted in caufes of ‘admiralty and maritime jurifdition.

It appears, however, thattwo opinions have been formed on
this queftion—how far thofe falts involved in the inveftigation
of a caufe of admiralty and maritime jurifdition, that were

given

* | believe the Chief Juftice referred to the cafe of Pintado verfus Ber-
ned, an Admiralty cafe, which was argued a fow daysbefore, during my
abfeuce from the court,
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given in evidence in the Circuit Court, fhould, alfo, appear 1796.
in this court, on a writ of error or appeal? For my part, 1 \wmy~
concur in the opinion, that, notwithftanding the provifions of
the judicial alt, an appeal is the natural and proper mode of
removing an admiralty «caufe; and, in that cafe, there can be
no doubt, that all the . teftimeny which was produced in the
court below, fhould alfo be produced in this court. Such an
appeal is exprefsly fanctioned by the Conftitution; it may,
therefore, clearly in the firft view of the fubject, be confidered
as the moit regular procefs; and as there are not any words in
the judicial act reftri¢ting the power of proceeding by appeal,
it muft' be regarded as ftill permitted and approved. Even,
indeed, if a pofitive reftri¢tion exifted by law, it would, in
my judgment, be fuperfeded by the fuperior authority of the
conttitutional provifion.

The claufes in the aét which more immediately relate to this
fubjedt, are the 21ft and 22d fections. The material words
are thefe: S. 21, “ From final decrees in a Diftriét Court in
caufes of admiralty and maritime jurifdiction, where the matter
in difpute exceeds, the fum or value of 300 dollars, exclufive
of cofts, an appeal fhall be allowed to tge next Circuit Court
to be held in fuch Diftrict.”  S. 22. « Final decrees and judg-
ments in civil aftions in a Diftriék Court, where the matter in
difpute exceeds the fum or value of 50 dollars, exclufive of
cofts, may be re-examined and reverfed or affirmed in a Circuit
Court, holden in the fame Diftrict, upon a writ of error,
whereto fhall be annexedand returned therewith at the day and
place therein mentioned, an authenticated tranfeript of the re-
cord, and aflignment of errors, and prayer for reverfal, &c.
And upon a like procefi may final judgments and decrees iz civil
actions, and fuits in equity in @ Circuit Court, brought there by
original procefs, or removed there from courts of the feveral
States, or removed there by appeal from a Diftri@ Court,
where the matter in difpute exceeds the value of 2000 dollars,
exclufive of cofts, be re-examined and reverfed or affirmed in
the Supreme Court, &c.”

Though the term ¢ civil caufes” is often defcriptively ap-
plied, in contradiftinéion to « criminal caufes;”” yet, it is not
uncommon to apply it, likewife, in contradiftin&ion to caufes
of Maritime and Admiralty juri{diftion ; and, if we carefully
compare the two fe@ions to which 1have referred, 1think the
latter diftin&tion will plainly appear to be the genuine object of
the Legiflature.  Thus, in the 21ft feion, provifion is made
for removing caufes of Admiralty and Maritime jurifdiction
by appeal from the Diftrict to the Circuit Court ; and imme-
diatcly” afterwards, in the 22d feion, another provifion is
made for removing final decrees and judgments 7 ¢ivil.aftions

by
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by writ of error from a Diftri& to a Circuit Court. Here,
then, is a dire® ufe of the term <« civil ations,” in contra-
diftinGtion to « admiralty caufes ;”” and, purfuing the diftinct
natureof the refpective fubjelts, with technical precifion, we
find that an appeal is allowed in admiralty caufes; and the re-
medy by writ of error is ftritly confined, in this part of the
feétion at leaft, to civil attions.

There would, perhaps, be little difficulty in the cafe, if the
act ftopped here. But the ‘92d feftion, after mentioning a writ
of error, proceeds to declare, that< upon a like procefs,” the
final judgments and decrees of the Circuit Court in civil ac-
tions, and fuits at equity, whether originally inftituted there, or
removed thither, from the State Court ; or by appeal from the
Diftrit Courts, may be re-examined in the Supreme Court:
And it has been urged, that an admiralty caufe is a civil {uit,
and that {uch a fuit being removed by appeal ta the Circuit
Court, can only be finally transferred to this court by a Jike
procefs; that is by a writ of error. If, however, caufes of
admiralty jurifdiGion are fairly excluded from the firft member

.of the 22d feftion, that provides for a removal from the Dif-

trict te the Circuit Court, impartiality and confiftency of con-
frru&ion muft lead us likewife to exclude them from this mem-
ber of the feQion, that provides for a removal from the Circuit
to the Supreme Court. By fo doing, the two feltions of the
law can be reconciled 5 and, by fo doing, without including
admiralty caufes, every defcription of fuit may be reafonably-
fatisfied. - .

But, if admiralyy caufts are not to be removed by writ of
grror from the Circuit Court, to which we fee they may be
transferred from the Diftriét Court by appeal, it has been
atked, how they are to be brought hither for final adjudication ?
1t is true, the act of Congrefs makes no provifion on the fub-
jects but, it is equally true, that the conftitution (which we
muft fuppofe to be always in the view of the Legiflature) had
previoufly declared that in certain enumerated cafes, including
admiralty and maritime cafes, « the Supreme Court thall have
appellate jurifdi¢tion, both as to law and fa&l, with fuch ex-
ceptions, and under fuch regulations as the Congrefs fhall
make.”” The appellate jurifdiction, therefore, flowed, as a
confequence, from this f']ource; nor had the Legiflature any
occafion to do, what the Conftitution had already done. The
Legiflature might, indeed, have made exceptions, and intro-
duced regulations upon the fubject ; but as it has not done fo,
the cafe remains upon the ftrong ground of the Contftitution,
which in general terms, and on general principles, provides -
and authorifes an appeal ; the procefs that, in its very nature, (as

I have
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1 have before remarked) “implies a re-examination of the fact, 1796.
as well as the law. ' :

This econftruction, upon the whole, prefents itfelf to my
mind ; not only as the natural refult of a candid and connect-
ed confideration of the Conftitution and the'act of Congrefs;
butas a pofition in our fyftem of jurifprudence, eflential to the
fecurity and the dignity of the United States.  And if it is of
moment to our domeftic tranquillity, and foreign relations, that
caufes of Admiralty and Maritime jurifdiction, thould, in point
of fact as well as of law, have all the authority of the decifion of
our highelt tribunal ; and if, at the fame time, o far from being

* prohibited, we find it fanctioned by the fupreme law of the
land; T think the jurifdiction ought to be fuftained. *

EvLsworTH, Chigf Fuftice. I will make a few remarks in
fuppert of the rule. S o

The Contftitution, diftributing the judicial ‘power of the
United States, vefts in the Supreme Court; ah original as well
as an appellate jurifdiction. The original jurifdiction, how-
ever, is confined to cafes dffecting ambafladors, other public
minifters and confuls, and thofe in which a State fhali be a par-
ty. In all other cafes, only an appellate jurifdiction is given
to the court ; and even the appellate jurifdietion is, likewile,
qualified ; inafmuch as itis given ¢ with fuch-exceptions; and
under fuch regulations, as the Congrefs thall make.”” 'Hére
then, is the ground, and theonly ground, en which we can
fuftain an appeal. If Congrefs has provided no rule:to regu=
late our proceedings, we cannot exercife -an appellate jurifdic-
“tion ; and if the rule is provided, we canifot depart from it.
The queftion, therefore, on the conftivutional point of an-ap-
pellate jurifdiction, is fimply, whether Congrefs has eftablithed
any rule for regulating ,fexercife? ' '

It is to be confidered, then, that the Judicial Statute of the
United States fpeaks of an Appedl and of a2 Writ of Error;:
but it does not confound the terms, nor ufe them -promifcuouf-
ly. They are to be underftood, when ufed, according to their
ordinary acceptation, unlefs fomething appears in the alt itfelt
to controul, modify, or change, the fixed and technical fenfe which
they have, previoufly borne. An appeal is a procefs of
civil law origin, and removes a eaufe entirely; fubjefting the
fa&t as well as the law, to a review and re-trial: but a writ'of

“crror is a procels of common law origin, and it removes no-

thing for re-examination but the law. Does the Statute ob-

ferve this obvious diftip&tion ? T think it does. Inthe2rftfec-

tion there Is a proviﬁzn ‘for allowing an appeal in Admiralty

and maritime caufes from the Diftri¢t to the Circuit Court;

but it is declared that the matter in difpute muft exceed the va-
lue of 300 Dellars, or no appeal can be fuftained ; and yet }i‘n
. the
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the preceeding feGtion, we find, that Decrees and Judgments i
civil actions may be removed by writ of error from the Diftri&t
to the Circuit g(')urt, though the value of the matter in difpute
barely exceeds 50 dollars. It is unneceflary, however, to make
any remark on this apparent diverfity: The only queftion is,
whether the civil actions, here fpoken of, include caufes of ad-
miralty and maritime jurifdiction # Now, theterm civilattions
would, from its natural import, embrace every fpecies of {uit,
which is notof a ecriminal kind ; and when, it is confidered, that
the Diftrict Court has a criminal as well as 2 civil jurifdiction,
it is clear, that the term was ufed. by the Legiflature, not to
diftinguifh between Admiralty caufes, and other civil actions,
but to exclude the idea of removing judgments in criminal pro-
fecutions, from an inferior to a fuperior tribunal. Befides, the
language of the firft member of the 22d. fection feems calcula-
ted to obviate évery doubt. It is there faid, that final Decrezs
and judgments in civil actions in a Diftri¢t Court may be re-
moved into the Circuit Court upon a writ of error and fince
there cannot be a decree in the Diftrict Court in any cafe,
except cafes of admiralty and rharitime jurifdiction, it follows of
courfe, that fuch cafes muft be intended, and that ifthey are re.,
moved at ally it can.only be done by writ of error. o

In this way, therefore, the appellate jurifdiction of the Cir-
cuit Court is to be exercifed ; but it remains to enquire, whe-~
ther any provifion is made, for the exercife of the appellate ju-
rifdiction of the-Supreme Court; and, I think, there is, by
unequivoeal words of reference. ‘Thus, the 22d fection of the
act declares, that < upon a like procefs,” that is upon a writ of
error, final judgments and decrees in civil a&ions ( defeription
ftil employed in eontradiftinction to criminal profecutions) and
fuits in equity in the Circuit Courtmay be here re-examined
and reverfed or affirmed. Among the caufes liable to be thus
brought hither upon a writ of error, are fuch as had been pre- .
vioufly removed into the Circuit Court, “by appeal from a
Diftrict Court,”” which can only be caufes of admiralty and ma-
ritime jurifdiction. ’ )

Tt is obferved,. that a writ of error is a procefs more limited
in its effets than an appeal : but, whatever may be the opera-
tion, if an appellate jurifdiction can only be exercifed by this
court conformably to fuch regulations as are made by the Con-
grefs, and if Congrefs has prefcribed a writ of error, and no,
other mode, by which it can be exercifed, ftill, I fay, we are
bound to purfue, that mode, and can neither make, nor adopt,
another. The law may, indeed, be improper and inconveni-
ent; but it is of more. importance, for'a judicial determina-
tion, to afcertain what the law is, than to {peculate upon what
it ought to-be.  Ify however,. the conftruction, that a ftate.

ment,



7

SupREME CoURT of the United States. 329

ment of fats by the Circuit Court is conclufive, would amount
" to a denial of juftice, would be oppreflively injurious to indi-
viduals, or would be produétive of any general mifchief, I
thould then be difpofed to refort to any other rational expofi-
tion of the law, which would not be attended with thefe depre-
cated confequences.  But, furely, it cannot be deemed a denial
of juftice, that a man fhall not be permitted to try his caufe
two or three times over:  If he has one opportunity for the
trial of all the parts of his cafe, juftice is fatisficd ; and even
if the decifion of the Circuit Court had been made final, no
denial of juftice could be imputed to 'our government; much
lefs can the imputation be fairly made, becaufe the law dire&ts
that {n - cafes of appeal, part fhall be decided by one tribunal,
and part by another ; the falts by the court below, and the
law by this court.  Such a diftribution of jurifdiction has long
been eftablithed in England.

Nor is there any thing in the nature of a fa&, which ren-

ders it impracticable or improper to be afcertained by a judge;
and, if there were, a faét could never be afcertained in this
court, in matters of appeal. If, then, we aré competent to
afcertain a fa@ when aflembled here, I can difcern no reafon
why we fhould not be equally competent to the tafk, when fit-
ting in the Circuit Court; nor why it fhould be fuppofed,

that a judge is more able, or more worthy, to-afcertain the facts -

in a fuit in equity (which, indifputably, can only be removed
by writ of error) than to alcertain the faéls ini a caufe of admi-
ralty and maritime jurifdiétion.

The ftatute has made a fpecial provifion, that the mode of
proof, by oral teftimony, and examination of witnefles, fhall
be the fame in all the Courts of the United States, as well in
the trial of caufes in equity and of admiralty and maritime ju-
rifdicion, as of aétions at common law: But it was perceiv-
ed, that, although the perfonal attendance of witnefles could
eafily be procured in the Diftrict or Circuit Courts, the diffi-
culty of bringing them from the remoteft parts of the union
to the feat of government, was infurmountable ; and, there-
fore, it became neceflary, in every defcription of fuits, to make
a ftatement of the faéls in the Circuit Court definitive, upon
an appeal to this court.

If, upon the whole, the original conftitutional grant of an
appellate jurifdition is to be enforced in the way that hasbeen
fuggefted, then all the teftimony muft be tranfmitted, review-
ed, re-examined, and fettled here; great private and public
inconveniency, would enfue ; and it was ufelefs to provide that
« the Circuit Courts fhould caufe the facts on which they found
« their fentence or decree fully to appear upon the record.”

But, upon the conftruction contained in the rule laid down

Vor. IIL. Uu - by

1796.
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. 1796 by the Court, there cannot, in any cafe, be juft caufe of complaint,
as to the queftion of fact, fince it is afcertained by an impartial
and enlightened tribunal ; and, as tothe queftion of law, the
re-examination in this court is wifely meant and calculated to
preferve unity of principle, in the adminiftration of juftice
throughout the United States.® :

On the 12th of Auguft, the CHIEF JUSTICE delivered the
opinion of the court upon the point, whether there was, in this
caufe, fuch a ftatement of faéls, as the Legiflature contem-
plated ? . :

By TrE CourT :—The decree flates, that certain convey-
ances are fraudulent; and had it ftopped with that general de-
claration, fome doubt might reafonably be entertained, whe-
ther it was not more properly an inference, than the ftatement
of a faét; fince fraud muft always principally depend upen the
quo animo. But the court immediately afterwards proceed to
defcribe the_fraud, or quo animo, declaring, that ¢ the convey-
ances were intended to defraud the complainant, and to pre-
vent his obtaining fatisfaltion for a juft demand 3* which is

“not an inference from a fa&t, but a ftatement of the faét itfelf.
It is another fact illuftrative of this pofition, that ¢ the gran-
tee was a party and privy to the fraud.” .

We are, therefore, of opinion, that the Circuit Court have
fufficiently caufed the falls, on which they decided, to appear
from the pleadings and decree, in conformity to the act of
Congrefs. .

The decree affirmed.

* See Fennings et al. werfus The brig Perfeverance, poft, where PaTerson,
Fustice, faid he had been of opinion with Witson, Fuffice, on the 2d
Rule eftablifhed by the court.



